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Leading newspapers - have sharply
criticized. an administration-supported
bill to protect the identities of intelli-
gence agents. In September The Wash
ington Post accused the House of Rep-
resentatives of taking “a nasty swipe at
the First Amendment” when it passed
this bill by an overwhelming margin
The Chicago Tribune believes. Con-
gress is seeking an- excuse “to -stifle
criticism of the dark side of the US. in-
telligence work.” The New York Times
caid the bill “would indiscriminately
suppress reporting that exposes intelli-
gence abuses and: stirs retorm,”.. and
concluded that “outlawing what Louis
Wolf does strikes at every reporter and
scholar who would publish facts that
government prefers to keep concealed.”

Such criticism is untair and inac-
curate. There is an obvious distinc-
tion between the activities the bill i
jntended to deter and.those of re-
sponsible journalists.--Louis WolPs®
Covert Action Information Bulletin,
for example, regularly includes a fea-
ture called “Naming Names,” which
claims to have exposed the secret
identities of hundreds of U.S, intelli-
gence ofticers serving abroad. v

The continuing pattern of disclo-
sures by WolPs publication is in-
tended to neutralize the effectiveness
of U.S. intelligence agents abroad by'J
revealing theiridentities,” with™ ap-
parent disregard for the ~physical
danger to which the agents and theie
families are necessarily exposed:
These disclosures use public speech-
as a weapon and not as a means of
educating or persuading the citizen-
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The Supreme Court has long heid |
that the First Amendment does not |,
absolutely protect statements- whosey *

“very utterance inflicts injury” (Chap-"
linsky v. New Hampshire). We are all
familiar with Justice Holmes’ observa-

tion that “falsely shouting fire in ai.

theater and causing a panic” is not.
protected by the Constitution. In. the:
recent case of Haig v. Agee, the Su-:
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" preme._ Gourt -, rejected . the LFirst

Enough Delay

On+the Spy Bill

Amendment claims of ex-CIA agent
Philip Agee, whose passport was re-
voked in part because of “his repeated
“disclosures of intelligence operations
and‘the:names of intelligence person-
nel.” The court concluded that such
disclosures “are clearly not protected
by the Constitution.” In summary, the
First Amendment does not preclude
legislation that. prohibits the system-
atic -exposure- of agents’ identities
under circumstances that pose a clear
threat to intelligence activities vital to
the nation’s defense.
. The version of the agents’ identi-
ties bill supported by the adminis-
tration is carefully drawn to meet
this constitutional standard. The
category of prohibited speech in-
cludes only information that identi-
fies covert U.S. intelligence agents.
The prosecution must. prove in each
case that the defendant knew he was
disclosing a secret agent's identity
and that he knew the government
was .taking active measures-to con-
ceal that identity. (The need to sat-
isty this last element, among others,
“would preclude prosecution of jour-
palists whé have written about
Edwin Wilson and Frank 'Terpil, tor-
mer CIA employees who have heen'
the subjects of numerous artictes be-’
_cause of their alleged ties to Libya.) - -
Moreover, the bill’s key provision,
requires two additional elements of 4
prool when the defendant hag;x_\gvfe;ﬂ'\

been a government employee or eon-y.

tractor with access to classitied intor-
mighida . about - agents” identities.
Firshzthe offense must occur “in the
‘course of a pattern of activities in--
‘tended to identify and expose covert
_agents.” Second, the defendant must
have-“reason tp believe that such ac-
tivities would impair or-impede the
foreign intelligence activities of the
_United States.” These two elements
“are- designed "to provide assurance;
_that the statute ‘applies only to thused
who make a practice of ferreting out
and exposing the identities of US.
‘intelligence agents—in short, . those.
in the business of “naming nanies.’s:,
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The use of a “reason to helieve”
standard in this bill has led some
critics to assert that investigative re-
porting about intelligence activities
would be “chilled” by the risk of un-
wittingly violating the law. That is
not true. The law would punish only
deliberate and knowing efforts to ex-
pose the identities of UiS. intelli-
gence agents. ‘the “reason to he-
lieve”  standard provides an addli-
tional test that must be met, so that
the law applies only’when harm to
US. intelligence activities is appar-
ent. All of these clements must e
.pmve(l by the prosecution beyond a
reasonable doubt, to the satistaction

of a unahimous jury. .
The Senate Judiciary- Committec !
has now amended this bill by replac:
ing the “reason to believe™ standard
thh one requiring “intent to impair
ov impede” U.S. intelligence activi-
ties. The proclaimed purpose of this
change was to preclude prosecution
of persons who disclose agents’ iden-
tities tor some noble purpose.. Haow-
ever, such a change could invite at-;
,tempts: by Covert Action [ntorma-
tion Bulletin or other groups - tol
g»'afle the law by prachaiming that’
their purpose is to stimulate public”
debate rather than to impair intelli- |
gence = activities. . Therefore, - the
Hous’e-passé(l versior- i preferable’
from the standpoint of enforcement.
= Both versions of the agents”iden.-
tities bill focus narrowly.on a partic-3
ulu_r kind of reprehensible  conduct,’
which our government-is entitled to-
treat as unlawful. Both versions are
constitutional .and enforceable.” -Al-
‘though the administration supports
the version passed by the House, this
legislation has been “delayed long
enough, and one version or the nthc? .
~ deserves- speedy enactment. In a
world filled with dangers, such legis- :
; lation is necessary to protect the men
-and women ot the intelligence com-
munity, whose sceret work is vital to
.the nation’s security, -+ <5
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